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Neilson Allows Insureds Maximum
Recovery of First-Party Benefits

BY STUART A. CARPEY
Special to the Legal, PLW

Section 1717 of the Pennsylvania Motor
Vehicle Financial Responsibility Law pro-
vides that an insured cannot stack the limits of
coverage of multiple motor vehicles covered
under the same policy of insurance or mult-
ple motor vehicle policies covering the indi-
vidual for the same loss.

The courts in the following cases had inter-
preted Section 1717 to preclude the of stack-
ing first party benefits: Laguna v. Erie
Insurance Group, 370 Pa. Super. 308, 536
A.2d 419 (1988); Manolakis v. Transamerica
Insurance Company, 396 Pa. Super. 256, 578
A.2d 503 (1990); and Serubo v. Home
Insurance Company, (ED. Pa. 1995) US.
Dist. LEXIS 10878.

However, a recent decision has made it
much easier for Pennsylvania insureds to
maximize the recovery of benefits from mul-
tiple insurance policies.

NEILSON

In Neilson v. Nationwide Insurance
Company, 738 A.2d 490 (1999), a unanimous
en bane panel of the Superior Court held that
where a claim for first party benefits under 75
Pa. C.8.A. Section 1717 is made against one
of several carriers of equal priority and that
carrier exhausts the limits of its policy, a
claim under another policy of equal priority

and other similar auto insurance or self-
insurance.”

The Pennsylvania Superior Court dis-
agreed with Nationwide’s position, find-
ing that the MVFRL did not allow stack-
ing the limits of coverage but did allow
combining policies to recover the total
amount of the highest limit of any one
policy. The language in Nationwide's
policy certainly bolstered Neilson's
argument.

The Superior Court's ruling upheld the

decision of Judge William 1. Lederer of

the Philadelphia County Court of
Common Pleas and overruled Manolakis
and Laguna.

In rendering its decision, the Superior
Court said that if the plaintiff was trying
to recover a total of 330,000, such recov-
ery would be prohibited by the MVFRL.

“This, of course, is not what Mr.
Neilson sought to do in the instant case,”
Judge Stephen McEwen wrote. “Rather,
he sought to obtain a total of $25,000 in
income loss benefits — the precise
amount of income loss benefits under the
Nationwide policy which he purchased
and paid for — by collecting $5,000
from Allstate and $20,000 from
Nationwide. ... Such recovery is not
‘stacking’ and is not prohibited by
Seetion 1717 of the MVFRL.”

CONSEQUENCES

The consequences of Neilson need to be
considered by the practitioner when handling
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which provides for a higher limit of first party
benefits is permissible.

The insured party is covered up to the high-
est limit of the combination of both policies.
The second carrier to whom the claim is sub-
mitted must pay the difference between the
amount paid by the first carrier and the limits
of the coverage on the second policy.

In Neilson, Robert Neilson was involved in
a motor vehicle accident on May 10, 1992, At
the time of the accident Robert Neilson was
an occupant in a motor vehicle owned and
operated by his son, William Neilson.
William Neilson's vehicle was insured by
Allstate Insurance Co.

As a result of that accident Robert Neilson
sustained personal injuries, became disabled
and incurred income loss as defined by
Section 1712 of the MVFRL. Within two
weeks of the accident Robert Neilson submit-
ted his first party medical and income-loss
claim to his son's carrier, Allstate.

Robert Neilson was the registered owner of

any first party claim. For instance, consider
the following circumstances.

A husband and wife each own their own
vehicle and insure the vehicles under two
separate insurance policies. They could, in
theory, be insured by two separate insurance
carriers, or by the same insurance carrier, so
long as they were insured under separate
policies.

The husband has

two motor vehicles, one of which was insured
under a policy with Allstate Insurance Co.
which provided $5,000 in income-loss bene-
fits. The other vehicle was insured under an
insurance policy with Nationwide Insurance
Co. which provided $25,000 in income-loss
benefits. The Allstate and Nationwide policies
were of equal priority as defined by Section
1713 of the MVFRL.

Neilson was informed by representatives of
Alistate that his first party medical and
income-loss claim had

longer be honoring his claim. The reason
expressed for stopping benefits was based
upon a decision of Nationwide's in-house
legal department.

The claims adjuster who had commenced
the income-loss payments was initially
unaware of the ramifications of Section 1717,
The income loss in the case exceeded 530,000
— the $5,000 in income-loss benefits through
Neilson's coverage with Allstate and the
§25,000 in income-loss benefits through his
coverage with Nationwide.

Nationwide's position was that Section
1717 precluded it from having to pay Neilson
the income-loss benefits under its policy
despite rather broad language in the insurance
policy.

The Nationwide policy provided the fol-
lowing: “In any occurrence where other simi-
lar auto insurance or

to be submitted and
paid under his own pol-
icy with Allstate and not
under his son’s policy
with Allstate. Robert
Neilson then submitted
his claim for first-party
medical and income-
loss benefits to Allstate
under his own policy.

The Superior Court found
that while the MVFRL
did not allow stacking the
limits of coverage but did
allow combining policies
to recover the total

self-insurance  of
equal priority to that
provided in this cov-
erage is available and
the claim is first pre-
sented to us, we will
process and pay the
claim as if wholly
responsible up to the
limits of our policy.
“The total limits
available from all
such insurance will
be considered not to
exceed the highest

Robert Neilson

exhausted his 500088 gmoynt of the highest
income-loss  benefits l g f 1'
under his policy with imit of any one poLicy.
Allstate. (Medical bene- 'y P CJ-"
fits were not at issue in

the case).

Subsequently, he applied for income-loss
benefits from Nationwide. Nationwide paid
Neilson $7,148.75 in income-loss benefits,
then later informed Neilson that it would no

The coverage afforded by Section 1717
since the Neilson decision is, of course, not
limited to members of the same household.

For instance, isn't it also possible that
someone who is insured under a commercial
insurance policy with, for example,
$100,000 in first party medical coverage and
only $5,000 in first-party medical coverage
on his or her individual policy, would be
entitled to benefit

$5,000 in first party
medical coverage, and
the wife has $50,000 in
medical coverage. Both
are injured in a motor
vehicle accident. Both
in excess of
$50,000 in medical bills,
after reduction by the
cost containment provi-
sions of the MVFRL.

The consequences of
Neilson need to be
considered by the
practitioner when
handling any first party

claim.

from Neilson and
be covered for
$100,000 in med-
ical coverage?

As long as each
policy is at the
same level of prior-
ity as defined by
Section 1713, then
the insured would
be covered for

Pursuant to Neilson,
these clients individual-
Iy have $50,000 in available first-party med-
ical coverage, even if the husband’s carrier
pays its $5.000 policy limit first. If the hus-
band first submitted his medical claims to
his own carrier who then exhausted hus-
band’s $5,000 in coverage, the wife’s insur-
ance carrier would be obligated to pay an
additional $45,000 in benefits on behalf of
husband.

Or to change the above scenario, the hus-
band’s policy provides for $10,000 in
income-loss protection and $5,000 in med-
ical benefits. The wife’s policy provides for
$50,000 in medical coverage but no income-
loss protection. Both clients individually are
cntitled to $10,000 in income-loss protection
and $50,000 in medical coverage.

$100,000 in first
party medical bene-
fits.

These are just a few examples. Any factu-
al setting where an insured is covered under
more than one policy must be evaluated in
terms of combining the limits of first-party
coverage in order lo maximize recovery
from all available first-party policies.

A key factor for the court in Neilson was
that both policies at issue were at the same
level of priority. One court has recently held
that Neilson is not controlling where the sec-
ond policy from which the insured is seeking
benefits is not of equal priority as the
insured's policy under which he is a named
insured.

In Klatt v. State Farm Insurance Company,
(Phila. C.C.P. 9804-0947), Judge Mathew D.

limits available from
any one source of
coverage. In no instance may an insured or
legal representative recover duplicate benefits
from the same elements of loss under this
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Carrafiello ruled in favor of State Farm on a

Maxci R y

motion for summary judgment where the
issue was whether a husband, who had not
purchased income-loss protection on a poli-
cy under which he was a named insured,
could recover benefits from his wife’s poli-
cy, which had income loss protection.

Although the plaintiff was an insured as
defined by the MVFRL on his wife's policy,
he was not a named insured. Therefore, his
policy and his wife’s policy were of unequal
priority.

Monetheless, Judge Carrafiello recom-
mended in his opinion that the issue be
“revisited by the higher courts. A more
expansive interpretation of the first party
benefits and anti-stacking statutes is war-
ranted enabling a person to recover supple-
mental first party benefits under a spouse’s
insurance coverage when injuries are sus-
tained in a family vehicle.”

In Neilson, the Superior Court clarified
the meaning of Section 1717. This should
represent more equitable results in the arena
of first-party benefits. A close examination
of the specific insurance policy provisions is
also essential. Restrictive language regard-
ing stacking of first-party benefits will not
be allowed becausc of Neilson. Expansive
language in the insurance policies should
mean greater benefits to the insured, beyond
which the policies, at first blush, might
appear to allow.



